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Administrative Report
May 4, 2009 City Council Meeting

REPORT TO: Mayor Bruce Smith and City Council Members

FROM: Natalie Dean, Planning & Zoning Administrator
Tom Tarkiewicz, Interim City Manager

SUBJECT: Chapter 92: Health and Sanitation: Nuisances Ordinance

BACKGROUND: During the April 20, 2009 Council Meeting, a public hearing was
held on the revisions to Chapter 92: Health and Sanitation: Nuisances ordinances.
Attorney’'s Sullivan, Brundage, and Beardslee were in attendance and public comment
was heard. After the public hearing closed, Council suggested slight revisions to the
ordinance and it was determined that after revisions had been made, the ordinance
would be re-submitted to Council for approval.

The newly revised Chapter 92 (attached) incorporates Council and public suggestions in
the following ways:
- o The enacting clause “The City of Marshall Ordains” was added.

o §92.01 Definitions, the term “Harborage” was revised to eliminate the term

~ “potential harborages” as all structures could serve as potential for vermin.

o §92.02 Jurisdiction, the sentence “The burden of proof is on the Enforcement
Officer to establish a violation of this Chapter” has been added.

e §92.03 Enforcement, “as permitted by law” has been added to deliberately spell
out that the ordinance does not give the Enforcement Officer any authority
beyond the normal scope of his/her everyday work.

o §92.05 Abatement of Nuisances (a) Written Notice, the paragraph has been
reworded and now includes an ending sentence which says, “The owner shall
cure the violation within fifteen (15) days of the date notice is served”. This
sentence is in direct correlation to §92.07 Appeals; Hearing (a) Time period for
filing appeal, which still gives the applicant ten (10) days to file an appeal.
Together, the meaning is that the City may not abate until the subject of
notification has had ample chance to file for an appeal.

* §92.12 Repealer, has been extended to include Sections 92.25 through 92.99.



Attached to this report is possible additional language for a conciliation conference
between the land owner and City Staff.

RECOMMENDATION: Staff recommends that after review of the suggested
revisions, Council adopt Chapter 92: Health and Sanitation: Nuisances Ordinance. Itis
further recommended that Council repeal Sections 92.25 through 92.99 of the former
Noxious Weeds and Abatement Ordinance (Ordinance #08-07).

FISCAL EFFECTS: None at this time.

ALTERNATIVES: As suggested by Council

Respectfully submitted,

Notatie Bear_ v

Natalie Dean Tom Tarkiewicz
Planning & Zoning Administrator Interim City Manager



§92.04.1 CONCILIATION CONFERENCE

When, in the opinion of the Enforcement Officer, an apparent violation of this Chapter
could be resolved informally, the Enforcement Officer may offer a Property Owner an
opportunity for a Conciliation Conference. )

(a) The purpose of a Conciliation Conference is to avoid unnecessary enforcement
proceedings and to encourage a greater understanding of the issues involved in the
apparent violation by all parties by providing a process for the Enforcement Officer and
the Owner to pfesent information to each other.

(b) If given, notice of the Conciliation Conference shall be delivered to the owner
identifying the time and place of a Conciliation Conference and the name, mailing
address and telephone number of an individual designated by the City to conduct the
conference. The notice shall provide that if the Owner does not attend or promptly re-
schedule the Conciliation Conference, other enforcement action will ensue, as permitted
by this Chapter.

(c) The Conciliation Conference may result in an agreement between the City and the
Property Owner concerning application of this Chapter to the Property. Such an
agreement shall be binding upon both parties.

(d) The failure of the Enforcement Officer to provide notice of a Conciliation
Conference, or the failure of the owner to attend or promptly reschedule a conference
shall have no effect on either parties’ procedural or substantive rights under this
Chapter.



This Ordinance is established to eliminate health nuisances through the elimination of harborages

and conditions that are conducive to the causes and propagators of unhealthy animals and plants.

THE CITY OF MARSHALL ORDAINS -

ORDINANCE 2009-__

CHAPTER 92: HEALTH AND SANITATION: NUISANCES

Section "

Health Nuisances

92.01 Definitions

92.02 Jurisdiction

92.03 Enforcement

92 .04 Nuisances Prohibited

92.05 Abatement of Nuisances _

92.06 Abatement of Nuisances by the city; costs

92.07 Appeals; hearing

92.08 Other Laws and Regulations. Remedies Severable

92.09 Vacated property

92 .10 Building Materials

92.11 Penalties

HEALTH NUISANCES

§ 92.01 DEFINITIONS ‘

- For the purpose of this chapter, the following definitions shall apply unless the context clearly indicates or
requires a different meaning.

ENFORCEMENT OFFICER. THE Director of Public Safety or any employee assigned or designated
by the Director of Public Safety, or by the City Manager, charged with the responsibility for
administering and enforcing the provisions of this chapter.

GARBAGE. Rejected organic waste, including waste from the accumulation of animal, fruit or vegetable
matter used or intended for use in the preparation, use, cooking, processing or storing of meat, fish, fowl,
fruit, vegetable or other food; accumulations of leaves, branches, cut grass or other vegetation. Excluded
from the definition is organic waste which is contained within managed compost.

LITTER. All rubbish, refuse, garbage, trash, debris and waste material of any kind.

HARBORAGE. Any premises within which, or upon which is located rats, mice, grain moths, grain
berries, flour beetles, cockroaches, or any other vermin, or traces, droppings, trails, runs or other evidence

of the presence of rodents or vermin. (additional language deleted re: potential harborages)



PROPERTY. Any parcel or tract of land, including any building, containers or items located thereon.
OWNER.

(a) Every person or entity holding legal or equitable title to a property or to real improvements on a
property solely, jointly, by the entireties, in common, or as land contract vendee.

(b) Every person or entity who in fact has been empowered to act on behalf of, or receive process for, or
as agent of the owner; or

(¢) Every person or entity who has or exercises care, custody, dominion or control over any property;

(d) Every person or entity who is a record owner as demonstrated by a deed or other document of title
recorded at the office of the Register of Deeds or otherwise substantiated; or

() Every person or entity listed as the taxpayer by Assessor’s records.

BUILDING MATERIAL. Building materials means, but is not limited to, lumber, bricks, concrete or
cinder blocks, plumbing materials, electrical wiring or equipment, heating ducts or equipment, shingles,
mortar, concrete or cement, nails, screws or any other materials used in constructing any structure.
WHOLLY ENCLOSED. Having four adjoining walls and a roof. Any window or door opening in a wall
shall be capable of being completely closed.

PROHIBITED VEGETATION (a) Poisonous or injurious vegetation, including but not limited to
Poison ivy - Toxicodendron radicans,

Poison oak - Toxicodendron toxicarium and Poison sumac - Toxicodendron vernix,

(b) Any grass, weeds or undergrowth higher than eight (8) inches except within the following areas:

(1) Managed landscaping; |

(2) Undeveloped parcels which are naturally wooded or consist of perennial grasses

or a combination thereof;

(3) Developed parcels which are naturally wooded or consist of perennial grasses or a combination
thereof, and are consistent with the general character of the plant growth and landscaping in the
surrounding neighborhood.

NUISANCE. Any act, omission, defect or condition which annoys, injures or threatens injury, endangers
or threatens to endanger, the health, safety, comfort or repose of the public. Nuisance shall include, but
not be limited to, whatever is prohibited by any provision in this chapter.

§ 92.02 JURISDICTION

The Enforcement Officer shall have jurisdiction throughout the city in the administration and enforcement
of this chapter and relevant state laws including all regulations or amendments hereafter adopted unless
otherwise specifically stated. The burden of proof is on the Enforcement Officer to establish a violé,tion of
this Chapter. (Prior Code, § 17-12)

§92.03 ENFORCEMENT



Any premises shall be subject to inspection by the Enforcement Officer, and the Enforcement Officer may
collect such samples for laboratory analysis or other further inspection as he or she deems necessary for
the enforcement of this chapter, as permitted by law. (Prior Code, § 17-13)

§ 92.04 NUISANCES PROHIBITED -

No owner shall commit, create, permit or maintain a nuisance. Nuisance shall include but not be limited
to the creation or maintenance of litter, harborage, garbage, refuse, rubbish, noxious weeds, any activity
prohibited by this chapter and any other act, omission, defect or condition which annoys, injures, or
threatens injury, endangers or threatens to endanger, the health, safety, comfort or repose of the public.
§92.05 ABATEMENT OF NUISANCES

Any structure, condition or activity prohibited by this chapter may be abated by the Enforcement Officer
in accordance with the following procedure:

(a) WRITTEN NOTICE. The Enforcement Officer shall give written notice to one or more OWNETS,
specifying the nature of the violation and the corrective action to be taken. The owner shall cure the
violation within fifteen (15) days of the date notice is served.

(b) RIGHT TO APPEAL. The notice shall inform the recipient of his or her right to appeal the
determination of the Enforcement Officer and the procedure to initiate the appeal.

(c) NOTICE. Notice shall be served by either of the following:

(1) Delivering the notice to an owner personally; or

(2) Mailing the notice by first class mail to an owner and posting the notice in some conspicuous

place on the premises. If, after the expiration of the time limit in said notice, the person responsible for the
creation, commission, or maintenance of any nuisance shall not have complied with the requirements
thereof, the Enforcement Officer may abate the nuisance and the costs shall be assessed as provided
herein. The foregoing notice requirements shall not apply in the event the nuisance, in the opinion of the
Enforcement Officer, is likely to cause immediate death, injury or property damage.

§ 92.06 ABATEMENT OF NUISANCES BY THE CITY; COSTS

The costs of abatement incurred by the City shall constitute a personal debt to the owner or owners of the
property. If there is more than one owner, liability for the costs shall be joint and several. If the owner
does not pay the debt within 5 days after receiving an invoice for costs incurred, interest shall accrue at a
rate of 6% per annum and the City may, at its option, assess the debt as a lien against the property, which
may be billed as a part of the tax applicable to the land, provided notice has been given under § 92.05.

§ 92.07 APPEALS; HEARING

Appeals from a notice of abatement shall be made to the Zoning Board of Appeals. Appeal shall be made
in accordance with the procedure set forth herein and failure of the person to comply with the provisions
shall constitute grounds for denial of the appeal. The following procedures shall apply:



(a) Time period for filing appeal. Any person served with a notice to abate may make an appeal by
completing and submitting to the City Clerk a claim of appeal form within ten (10) days of the service of
the notice or order being appealed. Appeal forms shall be available at the City Clerk’s office. Submission
of any appeal shall constitute acknowledgment of service of the notice to abate. An appeal filed under this
section shall stay abatement pending the appeal board decision.

(b) Appeal Fee. An appeal fee in an amount determined by resolution of the City Council shall be
submitted with any claim of appeal. '

(c) Procedure Prior to Hearing. Upon receipt of a completed claim of appeal and appeal fee, the City
Clerk shall forward copies of the claim of appeal and a copy of the notice appealed from to members of
the Appeal Board. The clerk shall schedule a hearing to be held within two weeks of the filing of the
Appeal. The clerk shall serve notice of the hearing to Appeal Board members, the Enforcement Officer
and to the person filing the Appeal. Notice to the person filing the Appeal shall be by first class mail to
the address provided on the Claim of Appeal form. )

(d) Hearing Procedures. The Appeal Board shall provide the Appellant and the Enforcement Officer not
less than twenty (20) minutes each to present testimony or other evidence in support of their respective
positions. The Appeal Board shall, upon a de novo review, affirm, modify or reverse the notice being
appealed any may, upon good cause, order a refund of the appeal fee to the appellant. The board’s
specific findings and determinations shall be preserved by the City Clerk or its designated representative.
If the Board affirms the Enforcement Officer’s determination, in whole or in part, the Appellant shall
comply with the decision of the Board within ten (10) days of the hearing or by an alternate date if the
Board directs. Failure to comply with the Board’s decision shall be a violation of this code and the
Enforcement Officer shall abate the nuisance in accordance with the decision of the Appeal Board and
costs shall be assessed in accordance with Section 92.06.

(e) Appeals to Circuit Court. The decision of the Appeal Board is appealable by right to the Circuit
Court.

§ 92.08 OTHER LAWS AND REGULATIONS, REMEDIES SEVERABLE

(a) The provisions of this chapter are minimum standards. Where any of the provisions of this chapter and
the provisions of any other local or state law or regulations apply, the more restrictive shall prevail.

(b) Any action taken by the City to abate any nuisance under the provisions herein shall not affect the
right of the City to institute proceedings against the person, persons or entity in violation and shall not
affect the imposition of penalty described for such violation, nor prevent application by the City to any
court of competent jurisdiction to restrain or enjoin violations or threatened violations.

§ 92.09 VACATED PROPERTY



All persons, including representatives of firms or corporations vacating any dwelling, storeroom,
apartment or other property shall within 48 hours after vacating the property, remove or cause to be
removed all litter from the property.

§ 92.10 BUILDING MATERIALS -

No person shall store, place, or permit to be stored or placed, or allowed to remain, any building materials
uniess (1) there is in force a valid building permit issued for the premises and such materials are intended
for use in connection with such construction; or (2) are part of stock or trade of business located upon
such property; or (3) are stored within a wholly enclosed structure.

§92.11 PENALTIES

A violation of any section of this chapter is a municipal civil infraction.

§ 92.12 REPEALER

Ordinance Sections 92.25 through 92.99 (Ord. 00-08, passed 9-18-2000) are repealed.

This ordinance is declared effective . 2009.

Bruce Smith, MAYOR Dennis Habedank, CLERK-TREASURER



